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U.S. Senate 

Cornerstone Action 
Friends of Kelly Ayotte and Theodore V. Koch, m 

his officid cq>acity as treasurer 

2 U.S.C.§ 431(17) 
2 U.S.C.§ 434(g)(2) 
2U.S.C.§441a 
2 US.C. § 441b 
11 C.F.R.1100.22 
11 CJf.R.§ 100.26 
11 CJF.R.§ 109.21 

Disclosure Reports 

Intemd Revenue Servioe 

INTERNAL REPORTS CHECKED: 

FEDERAL AGENCIES CHECKED: 

L INTRODUCTION 

Tfais matter concerns dlegations tfaat Cornerstone Action, a New Hampshire-based 

501(c)(4) oiganization, made an excesdve and prohibited coiporate in-kind conbibution to 

Friends of Kelly Ayotte C*Ayotte Committed* or ''Committee'*), Kelly Ayotte's prmdpd 

campdgn conunittee for U.S. Senate in New Hampshire in 2010. Complainant dleges tfaat 

Comerstone Action coordinated its expenditures for a tdevision advertisement attaddng Bill 
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1 Binnie, one of Ms. Ayotte's Republican Senate primaiy opponents, witfa tfae Ayotte Committee. 

2 Complainant asserts tfaat tfae Ayotte Conimittee was involved in the creation of Cornerstone 

3 Action's advertisement because tfae advertisement utilizes video footage of Biimie fiom a public 

4 event tiiat was dlegedly recorded by a finmer Ayotte campdgn employee. Respondents 

5 maintain tfaat Comerstone did not obtaui the video footage fiom tfae Ayotte Committee, and that 

6 it was publicly avdlable materid that could be downloaded from the YouTube webdte. 
0 
tfl 7 Because the avaUable mformation does not indicate that Cornerstone Action coordinated 
O 
^ 8 its adveitisement witfa the Ayotte Committee, we reconmiend thd the ComnusdonjBnd no sr 
sr 

P 9 reason to bdieve that Cometstone Action violated 2 U.S.C. §§ 441a(a) and 441b by making an 

H 10 excesdve aid prohibited in-kind contiibution in the fbrm of a coordinated conunumc We 

11 also reconunend tfaat tfae Comnussion fiid no reason to beUeve tiut tfae Ayotte Committee 

12 violated 2 U.S.C. §§ 441a(f) and 441b by recdving an excesdve and profaibited in-kuid 

13 contribution in tfae fimn of a coordinated communication. Additiondly, dtfaough not specificdly 

14 aUeged in the complaint, we recomniend that tiie Comnusdon find reason to 

15 Comerstone Action violated 2 U.S.C. § 434(g)(2) by failing to fUe a 48-hour mdependent 

16 expenditure rqiort for tfae advertisement, wfaicfa expressly advocates tfae defeat of Mr. Binnie in 

17 tfae iQicoiidiig RepubUcan Senate primary. Abrief investigation will be necessary to ascertain 

18 infoimation ahout the cost oftfae advertisement. 

19 n. FACTUAL SUMMARY 

20 A. Background 

21 Cornerstone Action incorporated as a non-profit coiporation in New Hampdiire in 2005 

22 and is organized under section 501(c)(4) of tfae Intemd Revenue Code. See Complaint Exfaibit 

23 1. According to its wdisite. Cornerstone Action is an issue-oriented advocacy group tfaat 
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1 promotes traditiond vdues, limited government, and fi:6e markets through education, 

2 information, and advocacy. Slee www.nhcomerstone.org. Comerstone Action appears to 

3 conduct extendve legislative advocacywitfain tfae State of New Hampslurc. Id. Tfae group's 

4 webdte tracks state legislation on a variety of issues and provides infimnation on Comerstone 

5 Action-sponsored events, including pro-Ufe and Tea Party rdlies. 

' ̂  6 At various tunes. Cornerstone Action faas conducted activities m connection witfa both 
Ml 
0 

7 federd and state elections. For example, m 2010, Cornerstone Action filed independent 
0 
Ml 8 expenditure repoits for a totd of $23,298 in expenditures fin* radio and newspaper 
p 9 advertisements qiposing Senate candidate BiU Binme. Cornerstone Action also conducted 
r l 

H 10 numerous activities in connecftion witfa 2010 New Hanqisfaire state dections, including endorsmg 

11 candidates for state office. See, e.g., Kevin Landrigan, "Sodd Conservative Group Blows 

12 Jennifer's Hom," Nashua Telegnqfh.com, July 20,2010 (available at 

13 http://blogs.nadiuatelegrq̂ h.coni/nfaprunecuts/2010/07/20/socid-consavative-groû ^ 

14 jennifers-faom/). Press accounts dso reported tfaat Cornerstone Action and tfae Nationd 

15 Organization fiir Marriage jointiy spent $450,000 on radio and tdevidon advertisements tfaat 

16 criticized New Hampsfaire Govemor Jofan Lyndi in connection witfa the gubematorid election 

17 for dgning a same-sex mamage bill. Norma Love, "AdCritidzesNH Gov fiir Signing Gay 

18 Marriage Law," Boston Globe, October 4,2010 (avdld)le at 

19 http'7/www.bo8ton.com/iiews/local/newjumaipdure/articles/2010/10/04/ad_̂  _80V_fo 

20 r ri£ning gay marriage law/). 

21 On August 4,2010, Cornerstone Action began airing a television advertisement entitled 
22 "The Feeling is Mutual," wfaicfa criticized BiU Binnie, a candidate ui tfae RqpubUcan primary 

23 election fiir Senate in New Hanqidnre. 5Seefattp://www.youtube.coin/watcfa?v=Aq0tSsxtJA4. 
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1 Tfae advertisement mcludes severd seconds of video footage ofBill Binnie displayed on a 

2 televidon monitor witfa tiie on-screen caption, "BINNIE: Tm looking at a vdue-added tax.' 

3 Speakmg in Windfaam, New Hampdure, YouTube video posted May 20,2010." Id. The 

4 advertisement includes severd similar video cUps of BiU Binnie accompanied by on-screen 

5 captions of Binnie's statements about policy issues. The advertisement is nanated by voiceover 
Ul 
xf\ 6 witfa tfae foUowing script: 
0 
1̂  7 Bill Biimie portrays faimselfas a conservative. Tmtfa is fae's dioddngily Uberd. 
O g Binme supports abortion to avoid tfae expense of disabled duldrê  He's excited 
^ 9 about imposuig gay marriage on New Hampshire. He's praised key dements of 
^ 10 Obama's hedtfacare faiU. He's even said that he's open to inqiosmg a European-
0 11 style vdue added tax on woridng fiuniUes. With these dioddngly Uberd 
rl 12 positions, it's no wonder BiU Binnie says fae doesn't like tfae RepiibUcan Party. 

13 Now New Hampsfaus RepubUcans can teU Bmnie tfae feeling is mutud. 
14 
15 Altfaough ndther tfae complaint nnr tfae response indicate tfae amoimt spent on tfae advertisement, 

16 tfaere are press rqiorts mdicating diat Comerstone Action pdd $125,000 to broadcast it* Sean 

17 SuUivan, "Binnie Under Fire from Conservative Group," Hotline on CaU, August 5,2010 

18 (available at http://hotimeoncaU.iiationdjoumd.coni/arefaives/2010/08/bmmejuiidê ^ 

19 B. Alleged CoordinatioB 

20 The compllaint aUegcs tiut Comerstone Action coorduuded its "The Feeling is Mutud" 

21 advertisement with the Ayotte Conumttee, resdting m Comerstone Action making, aid tfae 

22 Ayotte Committee accepting, a prohibited coiporate aid excessive in-kiidcmitributî  The 

23 complaint dleges fhat a fimner Ayotte Committee employee, Harold Paiker, recoided tfae video 

24 footage included in tfae Comerstone Action advertisement. Complaint at 2. An attached 

25 affidavit of Matt Mayberry, fhe Assistant Campdgn Manager for BUI Bumie for U.S. Senate, 

* Wi& die excqition of die last two sentences, die'lhe Feeling is Mutud*'telev̂  
critiGal of Mr. Binnie fhst Gomentone Action nn eariier in the sunmsa of 2010. Available at 
litlp-7/www.youtube.coin/watGh7v=k-2SZ-niXoTk. 
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1 States that he accompamed BiU Bumie to a WmdfaamRepd)Ucan Party meeting m Windfaam, 

2 New Hampdiire on April 20,2010, and that he observed Harold Paiker, who he beUeves to faave 

3 been a field director for the Ayotte canipaiga at tfae time, fihning tfae meeting on a **fUp-styie" 

4 video camera; and tfaat ffae video footage dlegedly fihned by Parker is tfae same fiKytage tfaat 

5 qipears in tfae Cornerstone Action advertisement Conqilaint Exhibit 3, Maybeny Affidavit 

^ 6 atin|4-8. 
0 
Ml 7 The complamt also aUeges tfaat Kevm Smith, tfae Executive Durector of Comerstone 
0 
^ 8 Action and Comerstone Policy Reseaicfa, faas long-staiidfaig persond and professiond ties to 

O 9 Kelly Ayotte, aid also asserts tfaat Snudl aid Ayotte walked togedier in tiie New Hampsfaire 
rl 
^ 10 Govemor's office m 2003. Complaint d 2. Tfae complaint aig;ues tfaat the relationdup between 

11 Smith and Ayotte makes it '̂ reasonable to conclude" that Comerstone Action became aware of, 

12 and was provided with, the footage by the Ayotte Committee. Complaint at 5. 

13 Comerstone Action's response states that it did not obtain tfae video fiiotage in its "Tfae 

14 Fading is Mutud" advertisement fiom tfae Ayotte Committee and denies tfaat tfae Ayotte 

15 Conumttee faad involvement in any of its communications. Comerstone Action Response at 2. 

16 Jn die response, Kevin Smitfa states tfaat he does not know whetiier an agent of the Ayotte 

17 cainpdgn origindly fihned the video footage included in tfae adveitisemeiit. Id. The response 

18 explains tfaat Comerstone Actien obtained tfae footage from a link to a video posted on Yoin\ibe 

19 included in a news article in tfae ATos/iuare/agiî /̂  on May 23,2010. Id. Kevm Landrigan, 

20 **Outside Opmions Disputed," Nashua Telegraph, May 23,2010 (avdlable at 

21 http:/Avww.nasfauatelegrapfa.coiii/news/statenewengiland/746598-227/outside-opuu 

22 disputed.htnd) and YouTube video *'buinie-2.inov" (avdldile at 

23 fatlp://www.youtube.coni/watdi?v=»Yterozcbsyo). 
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1 Cotnerstone Action contends ffad because tfae video fiiotage was obtained from a pubUc 

2 souroe, YouTdie, snd not tfae Ayotte Committee, it fidls witfain tfae publicly availdile source 

3 exception to tfae "materid mvolvemed" conduct prong of tfae coordinated conununications test. 

4 Comerstone Action Response at 2. Seell C.F.R. § 109.21(d)(2). Tfae response also aigues that 

5 tfae compkunt does not dlege tfad die Ayotte Committee was materiaUy involved m Comerstone 

In 6 Action's decidon-making process regarding tfae advertisement and tfaus tfae aUegation does not 
CP 
!^ 7 satisfy tiie'^terid involvement" conduotprougofdie coorduuded conmmnications test. Id. 
Q 
^ 8 BX2. Seell CFJL § 109.21(dX2). Findly, Smitfa disputes die compkunt's assertion tiud fae 
sr 

0 . 9 worked witfa KeUy Ayotte in tfae New Hampdiire Govemor's office and tfad even if fae faad such 

10 a relationship,, it would not be relevant to establidung coorduiation. Comerstone Action 

11 Reqionsedl. 

12 The Ayotte Comnuttee contends tfad tiiere was no coordination between tfae Committee 

13 and Comerstone Action. Ayotte Committee Response atl. Tfae Committee's response includes 

14 a letter from Brooks Kocfavar, a repreaentative oftfae Ayotte Committee, to BiU Binme, dated 

15 August 4,2010. te Ayotte Committee Response Exfaibit A. Tfae letter states tfaat tfae accusation 

16 of coordination between the Comnuttee and Comerstone Action is fidse and tfad tfae Committee 

17 first learned of fhe Comerstone Action advertisement m die press on August 4,2010. Id.2Xl. 

18 Tfae letter disputes the dlegation fhat Cornerstone Action supported KeUy Ayotte, as 

19 Comerstone's Chaiiman endorsed anotfaer candidate in tfae RqpubUcan primary election. Id. 

20 Tbe letter furtfaer states tfaat the Ayotte Coinmittee did not provide tfae video fixitage in tfae 

21 advertisement, and notes that a Unk to the video was included m a Nashua Telegraph article over 

22 two montfas prior to tfae dissenunation of tfae Comerstone Action advertisement and was 

23 avdlable for any member ofthe public to download. Id. 
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1 HL ANALYSIS 

2 A. Prohibited In-kind Contribntions 
3 
4 Under tfae Federd Election Campdgn Act of 1971, as amended (*ibB Act**), a coiporation 

5 is prohibited fiom mddng any contribution ui connection with a Federd dection, and candidates 

6 aid poUticd committees are prohibited from knowmgly accqituig coiporate contribu 

^ 7 2 U.S.C. § 441b. During tfae 2010 dection cycle, uidividuals were profaibited finm contributing 
0 
tfl 8 over $2,400 per election to a candidate's audiorized poUticd committee and authorized 
CP 

9 committees were prohibited fiom accepting contributions from Individiuds m excess of $2,400. 
sr 

0 10 2 U.S.C. §§ 441a(a) and 441a(f). An expenditure made by any person "in cooperatibn, 

r* 11 consdtation, or concert, with, or at the request or suggestion 0̂  a candidate, his autfaorized 

12 poUticd committees or thdr agents" constitutes an in-kud contribution. 2 U.S.C. 

13 § 441a(a)(7)(B)(i). A commuiucation is coordinated witfa a candidde, a candidate's autfaorized 

14 committee, or agent oftfae candidate or committee when the communication satisfies the three-

15 pronged test set forth in 11 C.F.R. § 109.21(a): (1) tfae communication is pdd fiir by a person 

16 otfaer than tfaat candidate or autfaorhsed conunittee; (2) tfae coinmumcationsat̂  

17 tfae content standards set fiirtfa mil CFJL § 109.21(c); and (3) the communication satisfies d 

18 least oue oftiie conduct standards set forth m 11 CF.R. § 109.21(d). The Commisdon's 

19 regdationa at 11: C.F.R. § 109.21 provide tfaat coordinated commumcatians constitute in-kmd 

20 contributions fixim tfae party paying fiir sudi communications to tfae candidate, tfae candidate's | 
i 

21 autfaorized conmuttee, or die poUticd party conumttee wfaidi coordinates die conunumĉ  j 
I 
I 

22 1. Payment j 
23 The payment prong oftfae coordination regulation, 11 CFJL § 109.21(a)(1), is satisfied. | 

I 

24 Comerstone Action's response adoiowledges tfaat it was respondble for tfae advertisement at 
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1 issue in the complaint Comerstone Action Response at 1. Tfae advertisement's disclaimer states 

2 tiiat it was pdd fiir by Cornerstone Action and tfae Nationd Organization finr Mairiage. 

3 2. Content 

4 Tfae content prang oftfae coordination regdation is also satisfied. Tfae content prong is 

5 satisfied iftiie communication at issue meets at least one oftiie following content standards: (1) 
. . . 

to 6 a commumcation tfaat is an electioneering communication under 11 C.F.R. § 100.29; (2) a pubUc 

^ 7 commamcation flid disseminiaes, distributes, or republishes, iu whole or in part, cainpdgn 

^ 8 materials prepmed hy a candidate or the candidate's authorized committee; (3) a pubUc 

I p 9 communication tfaat expresdy advocates tfae decticm or defeat ofa cleariy identified candidate 

10 for Federd office; or (4) a piibUc communication, in relevant part, tfaat refes to a cleariy 

11 identified House or Senate candidate, and is publicly distributed or disseminded in tfae clearly 

12 identified candidate'sjurisdiction 90 days or fewer befiire the candidate's priinaiy election.' See 

13 11 C.F.R.§ 109.21(c). 

14 Comerstone Action's advertisement identified Senate candidde BiU Biimie and was 

15 broadcast on tdevision on August 4,2010,41 days before tfae Sqitember 14,2010 RepubUcan 

16 primary election in New Hampsfauie. Tfaus, the communicdion at issue in the complaint satisfies 

17 the content prong by constitnting a pubUc cammunication referring to a clearly identified 
18 candidate distributed within 90 days of an election. 

19 3. Conduct 

20 The Conunission's regdations set fiirth the following six types of conduct between the 

21 payor and the committee, wfaether or not there is agreement or fimnd collaboration, tfaat satisfy 

' A *̂ blic communication'* is defined as a comnumication by means of any broadcast, cable or sateUite 
communication, newspaper, magayinfi ontdoor advertising fiicility, mass mailing or telephone bank, or any other 
fivm of genenl pubiie political advertising. 11 C.F.R. § 100.26. 
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1 the conduct prong oftfae coorduiatiou standard: (I) the communication "is created, produced, or 

2 distributed at the request or suggestion of a candidate or an autiiorized committee," or iftfae 

3 communication is created, produced, or dishibuted at tiie suggestion oftfae payor and tiie 

4 candidate or autfaorized committee assents to tfae suggestion; (2) the candidate, fais or faer 

5 committee, or tfadr agent is materiaUy involved ui tfae content, intended audience, mesns or 

^ 6 mode of commumcation, the specific media outiet used, or the timing or frequency ofthe 
Oft 
Ml 7 conimanication; (3) tiie eummunication is created, produced, or distributed after at least one 
0 
Ml 
^ 8 substantid discusdon about the commuiucation between die person paying fiir the 
sr 
0 9 commumcatioOf or thd person's employees or agents, and tfae candidate or fais or her autfaorized 

10 conunittee, fais or faer opponent or opponent's authorized committee, a poUticd party committee, 

11 or any of tfadr agents;' (4) a common vendor uses or conveys infimnation materid to tfae 

12 creation, production, or distribution of the communication; (5) a foimer employee or indqiendent 

13 contractor uses or conveys infimnation materid to the creation, production, or distribution ofthe 

14 communication; and (6) tfae dissemination, distribution, or repubUcation ofcampdgn materials.̂  

15 11 C.F.R. § 109.21(d)(l)-(6). 

16 The materid uivolvement and substantid discusdon standards oftfae coiduct prang are 

17 not satisfied 'iftfae infoimation materid to tfae creation, production, or distribution oftfae 

18 communication was obtained fiom a pubUcly avdldile source." 11 C.F.R. § 109.21(d)(2) and 

19 (3). See also ExpUmatian and Justification for the Regulations on Coordinated 

20 Commumcations, 71 Fed. Reg. 33190,33205 (June 8,2006) (exphuning that "[u]nder tiie new 

' A **substBiitid discussiGn" includes infimniog die payor about die campaign's pfams, pngects, activities, or needs, 
or providing die payor widi infinmation material to tiw communication. See 11 CJF.R § 109.21(dX3). 

* Tfae last standard ̂ iplies ody iftfaere was a request or suggestion, materid involv 
that took place after die original preparation of die campaign material 
republished. 
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1 safe haibor, a commumcation created witfa mfimnation found... on a candidate's or poUticd 

2 party's Wdi site, or leamed fiom apubUc campdgn qieedi... is not a coorduiated 

3 communication"). However, to qualify for tfae safe faaibor for tfae use of pubUcly available 

4 uifoimation, tfae peison or oigaiiization paying fiir communication "beara tfae burden of diowing 

5 timt the mfimnation used in creating, producmg or distributing the communication was obtdned 

^ 6 fiom a publicly avdlable source." Id. As one way of meeting tfais burden, tfae person or 
0 
Ml 7 organization paymg fiir tiie CQUimnmcation nuy demonstrate thd tfae infiifimationu^ 
0 

^ 8 cammuBicatinn was obtdned fixim a pdiUcly avdlable website. Id. 

0 9 Cornerstone Action has demonstrated tfaat tfae video footage of BiU Binnie used in its 

10 advertisement was obtained fiom a pubUcly avdlable source, specifically a video on tfae 

11 YouTube webdte tfad was posted on May 20,2010, and referenced in a news article ui tfae 

12 MuAiia re/egra/iA severd days later. Tfae YouTube website indicates tfad tfae video was 

13 uploaded by a user named '*nhvoter," and tfaere is no indication on tfae YouTube webdte tfaat tiiis 

14 user was associated witfa tfae Ayotte cainpdgn. See 

15 fattp.7/www.youtube.com/watcfa?v=Yterozcbsyo. 

16 Botfa Cornerstone Action aid tfae Ayotte Committee faave qiedficdly denied that 

17 Comerstone Action obtained the footage from the Ayotte Committee and tfaere is no infimnation 

18 to suggest otfaerwise. AdditionaUy, tfae avdlable infiirniation does not mdicate tfad tfae Ayotto 

19 Conunittee was materidly involved in any decidons regardmg Comerstone Action's 

20 advertisement 

21 The avdlable infonnation also does not indicate thd the various other tests fiir the 

22 conduct prong were satisfied. There is no available infonnation indicating tfad tfae Comerstone 

23 Action advertisement was creded at tfae request or suggestion oftfae Ayotte Committee, tfaat tfae 
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1 Ayottee Conimittee was materidly involved m tfae content or distribution oftfae advertisement, 

2 or tfad tfae advertisement was created after a substantid discussion about tfae conununication 

3 between rqiresentatives ofComerstone Action and die Ayotte Committee. There is notfaing to 

4 suggest thd Comerstone Action and the Ayotte Conunittee dured a conunon vendor or tfad a 

5 fimner Ayotte Committee employee woiked with Comerstone Action on its advertisement 

^ 6 There is also no basis on which to conclude that tfae fiiotage wodd constitute rqiubUcation of 
0) 
Ml 7 campdgn material, because tfae avdlable information does not establidi that the video footage 
Q 

' ^ 8 constituted Ayotte Conunittee caropdgn materials. Accordingly, we recommend tfaat tfae 
sr 

Q 9 Commission find no reason to beUeve that Cornerstone Action violated 2 U.S.C. §§ 44la(a) and 

^ 10 441b by makmg an excesdve and profaibited in-kmd contribution in the fimn ofa coordiiuted 

11 communication. We also recommend fhat tfae Commisdon find no reason to believe tfaat Friends 

12 of KeUy Ayotte and Theodore V. Kodi, in fais officid cqiadty as treasurer, violated 2 U.S.C. 

13 §§ 441a(f) and 441b by recdving an excesdve and prohibited in-kind contribution in tfae form of 

14 a coordinated communication. 

15 B. Reporting Issues 

16 Comeistone Action did not file an dectioneering communications or independent 

17 expenditure report fbr its "Tfae Feeling is Mutud" television advertisement Tfae complaint 

18 included dl relevant fiicts about tfais apparent vicdation and provided notice oftfaese facts to 

19 Comerstone Action, dtfaougfa it did not qiecificdly dlege a section 434(f) or section 434(g) 

20 reportuig violation. It qipears tfaat tfae advertisement aired outdde tfae period for wfaicfa an 

21 electioneering communications rqiort would be required. However, because tfae ad expresdy 

22 advocated tfae defed ofBill Binnie in tfae upcoming Rqidilican Senate primaiy. Cornerstone 
23 Action was requued to file an uidqieident expenditure rqiort. 
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i 

1 1. Electioneering Communications Reporting 

2 Under tfae Act, every person wfao makes a disbursement fin: tfae direct cost of producing 

3 aid ailing electioneering commumcations aggregating $10,000 or more during a cdendar year 

I 4 must file a report tfaat discloses information about its electioneering conununications and identify 

5 eacfa person wfao made a contribution in excess of $1,000 to tfae person making tfae disbursement, 

^ 6 if the disbursement was not pdd out of a segregated fund. 2 U.S.C. § 434(f). For die purposes 
01 
m 7 of tfais reporting requirement, an electieneering communication is defined as any broadcast, 
0 
^ 8 cable, or satellite communication tfaat refers to a clearly identified candidate fisr Federd office 
FT 
p 9 tfaat is made witiun 30 days befiire a primary election for tfae office sougiht by ffae candidate. 
H 

10 2 U.S.C. § 434(fX3). Comerstone Action was not reqdred to file an electioneering 

11 commimications report for its advertisement because it aired 41 days befiire tfae New Hampdure 

12 RepubUcan primary election, wfaidi is outdde of tfae relevant tunefinme. 

13 2. Independent Expenditure Reporting 

14 Under the Act, every person otfaer tfaan a poUticd committee wfao makes indqiendent 

15 expenditures in excess of $250 must file a report ibat discloses infonnation on its expenditures 

16 and identify eacfa person wfao made a contribution in excess of $200 fiir tfae puipose of furtfaering 

17 an independent expenditore. 2 U.S.C § 434(e). A person fhat makes indqiendent expenditures 

18 aggregding $10,000 or more at any time up to aid including tfae twentieth day befiire the date of 

19 an election must file a rqiort describing the expenditures witfain 48 faours. 2 U.S.C. § 434(g)(2). 

20 The Ad defines an mdependent expenditure as any expenditure did expressly advocates t^ 

21 election or defeat of a clearly identified candidate and is not made in concert widi a candidate, a 

22 poUticd party committee, or tfadr respective agents. 2 U.S.C. § 431(17). 
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1 The Commisdon faas defined express advocacy in ffae regulations set fiirtfa at 11 C.F.R. 

2 § 100.22. Under Section 100.22(a), 

3 Expressly advocating meaiu any conununication tfaat-(a) uses pfarases sucfa as 
4 "vote fiir tiie Preddent," '*re-elect your Congressman," "support tfae Democmtic 

I 5 nonunee," "cast your baUot fiir tfae RepubUcan duUenger fat U.S. Senate m 
1 6 Geoigia," **Smitii fiir Congress," *'BiU McKay m '94," "vote Pro-LifeT' or *'vote 

7 Pro-Cfaoice" accompanied by a Ustmg of clearly identified candidates described as 
8 Pro-Life or Pro-Choice,'Vote against Old Hickory," "defeaf'acconipanied by a 

^ 9 picture of one of more candidde(s), "reject tfae mcumbent," or communications of 
10 csmpdgn slogan(s), or individud word(s), wfaidi in context can have no otfaer 

tfl 11 reasonable meaning than to uige tfae dection or defeat of one or more clearly 
0 12 identified caiididBte(s), sucfa as posters, bumper stickers, advertisements, etc. 
2 13 wfaidi say "Nixon's die One," "Carter'76," "Reagan/Bndi" or "Mondde!" 

14 
sr 

0 15 11 CF.R. § 100.23(a). Under Section 100.22(b), express advocacy may also consist ofa 

16 communication, 

17 When tdcen as a whole and witfa Umited reference to extemd events, sudi as tfae 
18 proximity to tfae election, codd ody be inteipreted by a reasonable person as 
19 containing advocacy of tfae election or defeat of one or more clearly identified 
20 candidate(s) because- (1) Tfae electord poilina of tfae commuiucation is 
21 unmistdsdile, unembiguoiis, and suggestive of only one meaning; and (2) 
22 Reasondile minds coukl not differ as to whedier it encourages actions to elect or 
23 defiut one or more clearly identified caiididate(s) or encourages some otiier kind 
24 of action. 
25 
26 11 C.F.R.§ 100.22(b). 

27 In MUR 5831 (Softer Voices), tfae Commission found reason to beUeve tfaat tfae 

28 advertisement at issue was express advocacy under both 11 CF.R. § 100.22(a) and (b) where die 

29 advertisement depicted Senator Ride Santorum and his electord opponent Bob Casey, attached 

30 Casey's quahfications and prdsed Santorum's, and concluded "Can we redly ride Bob Casey 

31 learning on the job? The Cominiasion reasoned tfaat tfae ad was express advocacy under section 

32 100.22(a) because it identified a candidate and referenced tfae office of Senator wfaen it referred 

33 to a '̂ ob." The Commission concluded that the only way that a viewer could "ride Bob Casey 

' 34 leammg on the job" would be by voting for him for the '̂ ob" of Senator, and thus the ad 
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1 exhorted viewers to defed Casey. See MUR 5831 Factud and Legd Andysis d 8. Tfae 

2 Commisdon also concluded tfaat tfae use of'*rid^ as a verii fai the sentence was eqdvdent to tfae 

3 use ofveibs such as'Vote fol" or "elect." Id 

4 Comerstone Action's "The FeeUng is Mutud" adveitisement is an mdqiendent 

5 expenditure as defined by tfae Act because it expressly advocates tfae defed of BiU Bumie. After 
Ul 

^ 6 discussing BiU Binnie's statements made in tfae context of ffae RqiubUcan Senate primaiy 
0 
Ml 7 campdgn, and hdieUng Binnie's policy positions as "sfaoddn̂ y Uberd," tfae advertisement 
© 
t*l 8 states, "ItTs no wonder BUI Bumie says fae doesn't Uke die RqrafaUcan Party. Now New 

9 Hdnpslure Republicans can teU Binnie tfae feeUng is mutud." 

^ ' 10 Tfais advertisement contains express advocacy under 11 C.F.R. § 100.22(a) because it 

11 uses uidividud words tfaat in context can faave no reasonable meaning ofher tfaan to urge tfae 

12 defed of Mr. Binme in tfae upcondng RqiubUcan Senate prinury. Comerstone Action's ad 

13 attacks Binnie's podtions, notes Bmnie's statement that fae doesn't Uke tfae RepubUcan Party and 

14 concludes by exfaorting tfae Ustener, "Now New Hampsfaire RqiubUcans can teU Buinie tfae 

15 fiseling is mutud." Tfais identifies a candidate, references tfae upcoming primaiy by cdling fiir 

16 "New Hampdure Rqiublicans" (tiie only persons digible to vote m tfad election m wfaidi Bumie 

17 was on tfae baUot), and it cdls for tfaem now to take an action. That action is to "teU Binnie tfae 

18 feeling is mutud [te., that they do not Uke faim]." Similar to tfae Commisdon's conclusion tfaat 

19 the ody way tfaat a viewer could "ride Bob Casey leaming on tfae job" would be by voting for 

20 him fiir tfae 'tjob" of Senator ui the Softer Voices advertisement, the only way tiut a New 

21 Hampshire RepubUcan could now "tell Biimie the feeling is mutud" is to vote against faim in tfae 

22 primaiy. Thus, the ad exfaorts viewers to teU Bumie they do not Uke faim by castuig a vote 

23 against his nommation. In tfaia context, tfae use of "tell" as a verb in tfae sentence, like the use of 
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1 "ride" as a veib m the Softer Voices communication, is equivdent to tfae use of veibs such as 

2 'Vote fin" or "elect." 

3 The advertisement also contauis express advocacy under 11 C.F.R. § 100.22(b). The 

4 statement "Now New Hampdure RepdiUcans [who are eUgible to vote in tfae RqmbUcan Senate 

5 primaiy] can teU Bumie tfae feelmg is mutud [Le., tfaat they do not Uke faim]" is an unmistakable 

^ 6 and unambiguous reference to tfae upcoming New Hampdure Rqnd)Uean pri 
0 
tn 7 Because reasonable niindsooidd not dififer as to whedier tfae exfaortation to''teU Buinie tfae 
0 
^ 8 feeling is mutud" encourages action to defeat Binnie by voting against faun initfae primary 
|P 9 election, tfae advertisement constitutes express advocacy under section 100.22(b). 

iri 10 Altfaougjh Comerstone Action filed reports for Other iidependent expenditures totaUng 

11 $23,298 Ul August and Sqitember 2010, mcludmg $5,127.50 for a newspaper advertisement 

12 opposing BiU Binnie and $18,170.50 for a radio advertisement opposing BiU Biimie, 

13 Comerstone Action did not file an indqiendent expenditure report for "The Feeling is Mutud" 

14 advertisement Press articles reported tiut Cornerstone Executive Director Kevin Sinitfa stated 

15 tfaat ffae ad buy fin* **Tfae Feeling is MutuaT was $125,000. Sean SuUivan, "Binnie Under Vin 

16 fixim Conservative Group," Hotline on Call, August 5,2010 (available at 

17 fattp://faotiiiieoncdl.natioiuQournd.com/arofaives/2010/08Aiiiimejmder_^ Thus, it appears 

18 tiut Comerstone Action qient over $10,000 in connection witii "The Feelmg is Mutud" 

19 televidon advertisement and was tfaerefiire required to file an mdqiendent expenditure report 

20 witfain 48 faours oftfae expenditure. Accordmgly, we recommend tfad tfae Conunission find 

21 reason to beUeve that Comerstone Action viohited 2 U.S.C. § 434(gK2).' 

*Wc do not make any recoiiMiendations regarding die fiwtdurt Cornerstone Acticm did not regist̂  
fedeid pofaticdcoinontlee, because tfaere is no indication timt its major puii^ Slee 
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1 IV. PROPOSED INVESTIGATION 

2 This matter wiU reqiure a very brief mvestigation in order to obtain mfonnation about fhe 

3 cost ofComerstone Action's "The Feeling is Mutud" advertisement We expect tfaat we would 

4 be able to obtdn tfais infimnation tfarougifa infimnd discovery. In tfae event tfaat it becomes 
I 

5 necessary to utiUze fimnd discovery, we recommend tiut die Commission autfaorize tfae use of 

^ 6 compulsory process. 
m 7 V. RECOMMENDATIONS 
O 

8 1. Fuid no reason to beUeve tfaat Corneistone Action violated 2 U.S.C. §§441a(a) and 
9 441b. 

10 
sr 

O 
l l 2. Fuid no reason to beUeve tfaat Friends of Kelly Ayotte and Theodore V.Kodi,ui his 

f( 12 officid capacity as h:easurer, vioUted 2 US.C §§ 441a(f) and 441b. 
13 
14 3. Fuid reason to beUeve tfaat Comerstone Action violated 2 U.S.C. § 434(g)(2). 
15 
16 4. Autfaorize fhe use of compulsoiy process as to dl Respondents and witnesses in this 
17 matter, including tfae issuance of appropriate interrogatories, document subpoenas, 
18 and dqiodtion subpoenas, as necessary. 
19 
20 5. Approve die attadied Factud and Legd Andyses. 
21 

2 U.S.C. §§ 433 and 434; Politicd CommittBe Status: Supplementsl Explanation and Justification, 72 Fed. Reg. 
5595,5597,5601-5602, otd 5605 (Feb. 7,2007). 
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6. Approve tfae appropriate letters. 

JAM 

Cfaristopfaer Hugihey 
Acting Generd Counsel 

Katideen M.Gmtii 
Acting Associate Generd Counsel for 
Enforcement 

BY: }OMiAJ 
Susan L. Lebeaux 
Actmg Dqiuty Associate Generd Counsel 
for Enforcement 

Mark Sfaonkwiler 
Assistant Generd Counsel 

Kî r̂>^Cg^dnn 
Attomey 


